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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR AT TEZPUR 

 
Present : Sri A. K. Borah, 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 
 

MAC CASE NO. 89(D) / 2014 
 
 

Md. Abdul Hakim,  
Son of Lt.  Samed Ali. 
P.O. & P.S. Tezpur, 
Dist. Sonitpur, Assam. 
     ..................... Claimant  

-Versus- 
 

1. Md. Muzamil Haque Choudhury( owner ) 
Son of Md. Osman gani Choudhury, 
Vill. Kurkani Napam . 
P.S. Tezpur, 
Dist. Sonitpur. 

2. Md. Muzamil Haque Choudhury( driver ), 
Son of Md. Osman gani Choudhury, 
Vill. Kurkani Napam . 
P.S. Tezpur, 
Dist. Sonitpur. 

3. New India Assurance  Company Ltd.  
Tezpur Branch, Tezpur. 
Dist. Sonitpur, Assam. 

     ..............................Opp. parties. 
 

ADVOCATE WHO APPEARS 
 

For the claimant       :- Sri S. Khan, Advocate 
 

For the Opp. No.1 & 2                 :-  Ex-parte.  
 
 For theO.P.No.3 New India Assurance  Co. Ltd.:-  Sri A. Choudhury. 

   
 

Date of Argument        :- 21.03.2016 
 

Date of Judgment        :- 06.04.2016 
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J U D G E M E N T 
 
 
 

  This is a petition filed u/s 166 of MV Act. 

 

Brief facts of the case is that –  

  On 16.07.2014 at about 10-30 A.M. the deceased Saleka Khatoon  

while proceeding towards market and reached at Punioni suddenly a motor cycle 

which was coming from back side in high speed in a rash and negligent manner 

and hit her, as a result, she sustained grievous injury and immediately brought 

her to Kanaklata Civil Hospital, Tezpur and after about one hour of admission she 

died due to grievous injury.  The deceased was head of their family and she is 

only earning member of their  family. Hence, praying for compensation of Rs. 

15,000,00/- .   

  Other than O.P. No. 3 none of the O.P. contested the case. So, 

the case proceeds  ex-parte against them.  

  The WS filed by O.P. No. 3 i.e. New India Assurance Co. Ltd.  

contesting  and controverting  all the averment made in the petition stating inter-

alia that the claim  petition is not maintable in the present form and manner, the 

claim is barred by estoppels and acquiescence. The O.P. i.e. the owner cum 

driver of the vehicle bearing registration No. AS-12-G/2426 ( Motor cycle ) does 

not appear,  then it will be assumed that there are collusion between the 

claimant with the owner cum driver of the said vehicle  and as such answering 

O.P. reserves the right and craves leave before the Ld. Tribunal to take all the 

defence as provided U/S- 170 of the M.V. Act. the claim is imaginary without any 

basis at all and hence required to strict  prove the claim of compensation is 

highly excessive . Hence, praying for dismissed the petition.  

   Upon hearing and pleadings of parties, issues are framed as 

follows :- 

 
ISSUES 

 
1. Whether  the accident took place on 16.07.2014 , at about 10-30  

A.M. , at Pounioni, under Tezpur P.S. ?  
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2. Whether the  accident took place due to rash and negligent driving   

by the driver of the vehicle No. AS-12-G/2426 ( M/cycle ) whether the 

claimant wife died due to that accident ? 

3. Whether the claimant is entitled to get any compensation , as prayed 

for, and if so, from whom and to what extent ? 

  To substantiate the claim , the claimant has examined  himself as a 

witness .   

 Though  O.P. did not adduce any evidence but  duly  cross-examined 

the claimant’s witnesses.  

I have also heard argument put forwarded by the  Ld. Counsel for 

both parties.    

Ld. Counsel for claimant submitted that due to rash and negligent 

driving of the driver of the offending vehicle the accident took place. Though 

there is  no any eye-witness to the occurrence but the case is  charge sheeted  

against the driver of the offending vehicle . 

 To fortify  the argument the Ld. Counsel for claimant  submitted  

the following case law. 

1. Godavari Devi Sharma & Ors. ...Appellants-Vs-United India 

Insurance Company Ltd. & Ors. ... Respondents Reported in 

2012(4) GLT 516. 

2. K.R. Madhusudhan and Others....... Appellants.-Vs-Administrative 

Officer and Another ......Respondents, Reported in 2011 (1) 

T.A.C. 874 (S.C.) 

3. Sunabanu Nazirbhai Mirza and Others-Vs-Ahmedabad Municipal 

Transport Service Reported in 2013(4) T.A.C. 369 (S.C.). 

  Ld. Counsel  for O.P. vehemently opposed that the claim petition   

be rejected on the ground that the claimant has failed to prove that due to rash 

and negligent driving of the driver of the offending vehicle, the accident took 

place. 

  Reasons and decision thereof: 

Issue No. 1  and 2 :  

  Both the issues are taken together for decision as issue No. 1  is 

directly related with  issue No. 2.   
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  The claimant, Md. Abdul Hakim  examined as CW-1.He stated  on 

oath that  on 16.7.2014 at about 10-30 A.M. while his wife Jeleka Khatun  

 ( since deceased) was proceeding towards market and reached at Pounioni, 

suddenly a motor cycle bearing registration No. AS-12G/2426 which was coming 

from back side in  high speed in a rash and negligent manner and hit her as a 

result, she sustained grievous injury and immediately brought her to Kanaklata 

Civil Hospital, Tezpur and after one hour of admission she died there and Post 

Mortem on the dead body of the deceased also done at Kanaklata civil Hospital. 

After the accident the case was registered vide Tezpur P.S. Case No. 815/14  

U/S- 279/304(A) of IPC against the driver of the offending vehicle bearing 

registration No. AS-12G/2426. The said accident took place due to rash  and 

negligent driving of the driver of the offending vehicle bearing registration No. 

AS-12G/2426. He further stated that he  along with his sons and daughters filed 

this present compensation against the O.P.. 

  To substantiate this case he exhibited the following documents.  

  Ext. 1  certified copy of FIR . 

  Ext. 2 charge sheet . 

  Ext. 3 sketch map. 

  Ext. 4 seizure list. 

  Ext. 5 M.V.I. report.  

  Ext. 6 P.M. report.   

  Though he has been exposed to long cross-examination but the 

evidence as to  that on 16.7.2014 at about 10-30 A.M. while Jeleka Khatun 

 ( since deceased) , was proceeding towards market and reached at Pounioni 

suddenly a motor cycle bearing registration No. AS-12G/2426 which was coming 

from back side in high speed  in a rash and negligent manner and hit her as a 

result, she sustained grievous injury and immediately brought her to Kanaklata 

Civil Hospital, Tezpur where she succumbed to injury has remained 

unchallenged.  

  Similarly, the O.P. has failed to cross-examine upon the 

documents exhibited by the claimant CW-1  

  It is true that the claimant is not an eye-witness to the 

occurrence. In this connection I may cited a case law reported in 1995 ACJ 493 

at page 498 A.S. Sarmah Vs. Union of India. 
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  ” Where it has been held that negligence means failure to exercise 

the required degree of care and caution. Negligence is the omission to do 

something which a reasonable man guided upon  consideration, which ordinarily 

regulate the conduct of human affairs would do, or doing something which a 

prudent and reasonable man would not do. Negligence is not always a question 

of direct evidence, it is an inference to be drawn from proved fact. Negligence is 

not an absolute term but it is a relative one, it is rather a comparative term .” 

  In the instant case, the evidence of CW-1 has  not been 

challenged by the O.P. on the point of rash and negligent driving of the rider of 

the offending vehicle . That apart O.P. failed to adduce any evidence that rider of 

the offending vehicle did not ride  his bike in rash and negligent manner.  

  Besides, Ext. 1, Ext. 2 i.e. certified copy of FIR and certified copy 

of charge sheet respectively supported a case against the O.P. 1 , 2 i.e. Md. 

Muzamil Haque. The charge sheet  U/S- 279/304(A) of IPC has also ably 

supported the rash and negligent driving of the  driver of the offending vehicle.  

  As stated above, the evidence of CW-1 is supported the fact of the 

claim petition. There is nothing to disbelieve upon the aforesaid  statements of 

the witnesses. Therefore, I come to conclusion that the claimant has able to 

prove that the accident took place at about 10-30 A.M. on 16.7.2014 at Pounioni, 

due to rash and negligent driving of the rider of the offending vehicle bearing 

registration No. AS-12G/2426 ( Motor cycle ) where his wife died due to that 

accident. Therefore, issue No. 1 and 2 both are decided in favour of the claimant.  

Issue No. 3. 

  The issue No. 1 and 2 are already decided in favour of claimant. 

According to claimant as stated in the petition as well as the evidence of claimant 

is that the aforesaid offending vehicle was insured under the New India 

Assurance Co. Ltd. vide policy No. 53070431130100012255  at Tezpur Branch 

which was valid up to 18.1.2015 and the accident took place on 16.7.2014 that 

has not been challenged by O.P. neither in the WS nor by giving  any defence 

evidence.  

  Therefore, it is held that at the time of accident the offending 

vehicle was insured with New India Assurance Co. Ltd.  and validity insurance 

was  existed . Under such circumstance O.P. No. 3 i.e. New India Assurance Co. 

Ltd. is liable to pay compensation whatever awarded.  
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  Now, addressing to the question as to the amount of 

compensation, according to claim petition, the claimant stated that  the deceased 

was died at the age of 54 years. Though CW-1 also stated on oath that his wife 

age was 54 years but he has not submitted any age certificate of the deceased. 

The only documents available in the case record is the Ext. 6 i.e. P.M. report 

which shows that  the deceased was a female, 55 years age . Law is well settled 

when there is no any documents as to prove of age of the deceased, then the 

age mentioned in the P.M. report is considered for compensation. 

  Here in the present case, the age of the deceased as mentioned in 

P.M. is  55 years. So, summary of principles laid down by the Hon’ble Supreme 

Court in Sarla Verma Vs- Delhi Transport Corporation  ( 2009)SCC121 the 

multiplier will be 11. 

  In regard to income of the deceased the  claim petition, the 

claimant stated that deceased was doing  business of milk and also a house wife, 

whereby she was earned Rs. 10,000/- per month. But the claimant has failed to 

submit any specific certificate of  income or profession. As such, the profession 

and income as claim by claimant cannot be relied on.  

  However, it may be mentioned that the O.P. nowhere , neither in 

WS nor in cross-examination of the claimant stated that before the accident 

deceased was physically handicapped person unable to  earn anything. In 

absence of any such evidence it can be presume that deceased was an able 

bodied woman of 55 years who can easily earned  Rs. 4,000/- per month ( i.e. 

notional income ),  According to claim petition and the evidence of claimant 

deceased left , the claimant along with her 2 sons and 2 daughters namely Md. 

Saidul Islam, aged 35 years, Gulapjan Nessa , aged 24 years, Sahida Begum, 

aged 23 years and Maizul Islam, aged 30 years. But it may be mentioned , the  

claimant has failed to produce any documents as to survival of the aforesaid 

dependence . However, that has not been challenged by O.P. So, deceased left 5 

persons including the claimant that cannot be rule out. According to the case law 

reported in Jamuna Das –Vs- State of Tripura  and Ors. Reported in 2010 (2) GLJ 

187, the standard deduction towards personal and living expenses of the 

deceased ¼ where the member of dependent family is 4 to 6 . In view of the 

aforesaid decision the amount may be deducted as a personal expenses of  the 
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deceased had she been alive would have spent ¼ of her income for her personal 

consumption . Accordingly, the claimant will get compensation as follows; 

1. Annual income of the deceased Rs. 4,000/- X 12   = Rs. 48,000/-. 

2.  By deducting ¼  Rs. 48,000/-  = Rs.12,000/- X 3 = Rs. 36,000/-  

(the amount would be = Rs. 12,000/-) 

3. By multiplying  with multiplier Rs.36,000/- X 11   = Rs. 3,96,000/-.    

4. Funeral expenses =  Rs. 10,000/- . 

5. Loss of consortium  = Rs. 20,000/-  

6. Loss of estate          = Rs. 10,000/-   

    Therefore, total compensation comes to Rs. 4,36,000/- ( Rupees 

four lakhs thirty six  thousand ) only . 

O R D E R 

 

   In the result, the claim  petition is  allowed, awarding Rs. 

4,36,000/- ( Rupees four lakhs thirty six  thousand  ) only with interest thereon 

@ 6 % per annum from the date of filling of the petition  i.e. on 22.10.2014 till 

full and final realisation. The OP No. 3, New India Assurance  Company Ltd. , 

Tezpur Branch is directed to make payment of the aforesaid amount within a 

period of 30 days  from the receipt  of the copy of award by away of account 

payee cheque  in name of claimant. Failing which, the OP No. 3 i.e New India 

Assurance Company Ltd. , Tezpur Branch shall be liable to pay future interest at 

the same rate from the date of filing of the petition   i.e 22.09.2014 till full and 

final realisation.   

 

  Given under my hand and seal on this 6th day of April, 2016. 

 

 

( A. K. Borah ) 
Member 

Motor Accident Claims Tribunal, 
Sonitpur :: Tezpur 
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    O R D E R 

06.04.2016. 

             Ld. Counsel for both parties are present. The 

judgment is pronounced  in the open court and  written 

in separate sheets which is attached with the case 

record.   

In the result, the claim  petition is  allowed, awarding Rs. 

4,36,000/- ( Rupees four lakhs thirty six  thousand  ) only with 

interest thereon @ 6 % per annum from the date of filling of the 

petition  i.e. on 22.10.2014 till full and final realisation. The OP 

No. 3, New India Assurance  Company Ltd. , Tezpur Branch is 

directed to make payment of the aforesaid amount within a period 

of 30 days  from the receipt  of the copy of award by away of 

account payee cheque  in name of claimant. Failing which, the OP 

No. 3 i.e New India Assurance Company Ltd. , Tezpur Branch shall 

be liable to pay future interest at the same rate from the date of 

filing of the petition   i.e 22.09.2014 till full and final realisation.   

 

( A. K. Borah ) 
Member 

Motor Accident Claims Tribunal, 
Sonitpur :: Tezpur 

 

 


